IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Steven J. HATFILL, M.D.,
Plaintiff

Civil No. 1:03-CV-01793 (RBW)

V.

Attorney General John ASHCROFT, Timothy
BERES, Daryl DARNELL, Van HARP,
the DEPARTMENT OF JUSTICE, the
FEDERAL BUREAU OF INVESTIGATION,
et alia,

Defendants.

S N N N N N N N N N N N

Dr. Hatfill’'sMotion For Leaveto TakeIn-Court Testimony
of Defendant Van Harp in Connection With
Pending Media Companies’ Discovery Motions

Plaintiff Steven J. Hatfill, M.D., moves for leave to conduct an in-court examination of
defendant Van Harp at the hearing (should there be one) on the pending motions by media
companies to quash defendant’ s subpoenas. Dr. Hatfill’s counsel seeks to examine defendant
Harp solely on the issue of his communications with the media regarding the FBI’ s anthrax
investigation. Alternatively, Dr. Hatfill seeks leave of the Court to depose Mr. Harp in advance
of any hearing on the media conrpanies’ motions to quash. In support whereof, he states as
follows:

1. Since the media companies’ motions were filed, defendants in this case amended
their discovery response regarding communications between defendant Van Harp and the media,
including the movant media companies. See attached Ex. A (Defendant Department of Justice’s

Amended Response to Interrogatory No. 13 of Plaintiff’s First Set of Interrogatories, Feb. 11,

2005).



2. Van Harp was the Assistant Director in Charge (“ADIC”) of the Washington
Field Office during the time period of most of the leaks at issuein this case. Mr. Harp is now
retired. The newly received evidence indicates that Mr. Harp has had more conversations than
he can remember with the media companies about the anthrax investigation and Dr. Hatfill. In
fact, the DOJ now acknowledges that he had such conversations “daily.” Ex. A at 2. DOJaso
acknowledges that Mr. Harp had regular conversations with reporters for a number of the media
companies who have moved to quash the subpoenas issued to them in this case. Seeid. at 2-3
(acknowledging conversations between Mr. Harp and Jim Stewart (CBS News), Scott Shane
(then with the Baltimore Sun, and a movant in his own right), Marilyn Thompson (then with the
Washington Post), Kelli Arena (CNN News), Toni Locy (USA Today), Allan Lengel
(Washington Post), David Johnston (The New Y ork Times), Eleanor Clift (Newsweek), and
“either Brian Ross [ABC News]|, Brian Williams [NBC News] or Pete Williams [NBC News].”
Seeasoid. at 3 (acknowledging that Mr. Harp “may have’ had similar conversations with Dan
Eggen (Washington Post), Guy Gugliotta (Washington Post), Jim Popkin (NBC News), and
Michael Isikoff (Newsweek). DOJ states that Mr. Harp’s “daily” communications with reporters
took place both over the phone and in person. Dr. Hatfill’s name would “often” come up during
these conversations; nonetheless, DOJ claims that Mr. Harp’s “ consistent practice” in response to
such inquiries was to neither confirm nor deny that anyone in particular was a* person of
interest” or being investigated. 1d. “In some instances,” Richard Jewell’s name came up. 1d.

3. Mr. Harp’ s list of journalists with whom he spoke on adaily basis bears an
uncanny similarity to the list of journalists who authored the stories about Dr. Hatfill that are
now at issue in connection with the various motions to quash. The media companies who

published those stories are now claiming that there is virtually nothing non-confidential about



which they can testify at this point. The amended interrogatory response, however, makes plain
that there are dozens of conversations between Mr. Harp and these same journalists that are now
matters of public record, whatever their status may have been at the time of the conversation.

4, Dr. Hatfill requests leave to conduct an examination of Mr. Harp before the Couirt,
during any hearing the Court may hold on the media companies motions to quash. Dr. Hatfill’s
counsel does not intend to ask Mr. Harp any questions regarding the anthrax investigation; rather
the examination would be strictly limited to the subject of the daily contacts Mr. Harp had with
reporters.’ Counsel’s examination of Mr. Harp is likely to yield substantial relevant evidence
regarding his practices and those of his FBI office regarding communications with the press.
Live testimony would allow Dr. Hatfill and the media companies aike to probe Mr. Harp’'s
recollection of his particular disclosures to the press, thus assisting the Court in ruling on the
pending motions.

5. Avoidance of further delay in taking Mr. Harp’s deposition on the subject of his
extensive media contacts is also important to avoid further spoliation of evidence. Dr. Hatfill
submitted Interrogatory No. 13 to DOJ on February 27, 2004. Interrogatory No. 13 requested
DOJto:

Describe all communications (i.e., identify dates, participants, witnesses and method of

communication) between Special Agent Van Harp and Members of the Press since

February 1, 2002.

On March 19, 2004 DOJ responded to this Interrogatory by asserting that Mr. Harp’s

responsibilities as ADIC required him to speak to the press on a daily basis and thus the

Interrogatory was so overbroad it could not be answered. On February 11, 2005, almost a year

1 In the event the Court does not desire an in-court examination of Mr. Harp, Dr. Hatfill moves in the alternative
for leave of the Court to depose Mr. Harp in advance of any hearing on the media companies’ motionsto quash.
That deposition would also be strictly limited to the daily contacts Mr. Harp had with reporters while he wasin
charge of the anthrax investigation.



after the Interrogatory was propounded, DOJ amended Interrogatory No. 13, now identifying the
many reporters Mr. Harp routinely spoke to regarding the anthrax investigation.

Dr. Hatfill will never know the state of Mr. Harp’s memory one year ago, when
Interrogatory No. 13 was first propounded, but it is safe to presume that his memory will not get
better from this point on. Whether DOJ has countenanced spoliation of evidence by waiting a
year before even asking Mr. Harp about his media contacts or whether it asked him the question
in atimely fashion and simply ignored its discovery obligation to provide the answer until now,
this episode demonstrates the clear prejudice to Dr. Hatfill of allowing Mr. Harp’s memory to
deteriorate further before recording his testimony about his contacts with employees of the
movant media companies or other reporters.?

6. Mr. Harp’'s lack of ongoing involvement with the investigation, and the limited
scope of questioning Dr. Hatfill seeks at this time, make clear that this testimony can be obtained
regarding his“daily” communication with the media with no impact whatsoever on ongoing
investigative work. Nevertheless, in order to absolutely assuage any fears on this point, counsel
reguests the opportunity to examine Mr. Harp under the supervision of the Court at the motions
hearing to allow the Court to satisfy itself and the DOJ that no intrusion into the investigation
shall occur.

7. Given the absence of any threat to the investigation of questioning aretired agent

regarding his communications not with law enforcement but with the media, and given the

2 The amended response, coming almost ayear after service of theinterrogatory in question, unfortunately typifies
the DOJ' s approach to discovery in thismatter. (DOJ s non-responsiveness will be addressed in amotion to compel
that will be filed with the Court in the near future.) It isnot clear whether DOJ has withheld this information for the
past year or whether it simply decided to wait ayear before asking Mr. Harp for responsive information. Although
the Interrogatory responds on behalf of the Department of Justice, not Harp personally, it names four specific FBI
agents whom Mr. Harp “reports’ may have been witnesses to communications between Mr. Harp and the media
about the anthrax case without providing any information those individuals have that is responsive to the
interrogatory. Thelong-delayed responseitself thus clearly indicates that DOJislikely to have further responsive
information that it has not included in itsinterrogatory response.



government’ s belated admission that this individual had daily contact with the media, Dr. Hatfill
respectfully requests that the Court grant leave to allow Plaintiff to examine Mr. Harp before the
Court. Inthe alternative, Dr. Hatfill requests leave of the Court to depose Mr. Harp in advance

of any hearing on the media companies motions to quash subpoenas.

February 23, 2005 Respectfully submitted,

/sl Thomas G. Connolly

Thomas G. Connolly, D.C. Bar # 420416
Mark A. Grannis, D.C. Bar # 429268
Patrick O’ Donnéell, D.C. Bar # 459360
Harris, Wiltshire & Grannis, LLP

1200 18th Street, NW

Washington, DC 20036

Phone: 202-730-1312

Fax: 202-730-1301
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Steven J. HATFILL, M.D.,
Plaintiff

Civil No. 1:03-CV-01793 (RBW)

V.

Attorney General John ASHCROFT, Timothy
BERES, Daryl DARNELL, Van HARP,

the DEPARTMENT OF JUSTICE, the
FEDERAL BUREAU OF INVESTIGATION,
et alia,

N N N N N N N N N N N

Defendants

ORDER

Upon consideration of the Plaintiff’s Motion For Leave to Examine Van Harp in
Connection With Pending Media Companies Discovery Motions and any opposition thereto, IT
ISHEREBY ORDERED:

1 That Plaintiff’s Motion For Leave to Examine Van Harp in Connection With

Pending Media Companies Discovery Motionsis hereby GRANTED; and

2. The Parties, including Mr. Harp, shall appear for such hearing on

, 2005, beginning at

Dated , 2005

Hon. Reggie B. Walton
United States District Judge



CERTIFICATE OF SERVICE

| hereby certify that, on this 23 day of February 2005, | directed that atrue and correct
copy of the foregoing Dr. Hatfill’s Motion For Leave To Take In-Court Testimony of Defendant
Van Harp be served by electronic mail upon the following:

Alan Stuart Modlinger, Esqg.
Elizabeth J. Shapiro, Esg.
U.S. Department of Justice
Civil Division

Washington, D.C. 20044
alan.modlinger@usdoj.gov
Elizabeth.Shapiro@usdoj.gov

Kevin T. Baine, Esg.
Kevin Hardy, Esqg.
Williams & Connolly LLP
725 12" Street, N.W.
Washington, DC 20005
kbalne@wc.com
khardy@wc.com
Attorneys for Movants American
Broadcasting Companies, Inc., Newsweek,
Inc.

and Washington Post

Robert Charles Bernius, Esg.
Ledlie Paul Machado, Esg.
Laurin H. Mills, Esqg.

Nixon Peabody LLP

401 Ninth Street, N.W.

Suite 900

Washington, DC 2004
rbernius@nixonpeabody.com
Imachado@nixonpeabody.com
Imills@nixonpeabody.com
Attorneys for Movant Gannett Co., Inc.

Chad R. Bowman, Esq.

Lee Levine, Esg.

Adam J. Rappaport, Esg.

Nathan E. Siegel, Esg.

David Schulz, Esqg.

Levine Sullivan Koch & Schulz, LLP
1050 17" Street, N.W.

Washington, DC 20036

cbowman@Il skslaw.com
Ilevine@lskslaw.com
arappaport@lskslaw.com

nsiegel @l skslaw.com
dschulz@lskslaw.com

Attorneys for Movants Associated Press,
CBSBroadcasting Inc., CNBC, Inc., and
Scott Shane

/s Thomas G. Connolly
Thomas G. Connolly




